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1 INTRODUCTION
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11 First, Staffs original direct
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Pursuant to A.A.C. R14-3-l l0(B), Air Liquide Industrial U.S. LP ("Air Liquide")

and Sempra Energy Solutions LLC ("Sempra") hereby files these Joint Exceptions to the

Recommended Opinion and Order ("ROO") issued on August 12, 2008, in the above-

captioned proceeding. Air Liquide and Sempra take exception to Findings of Fact

("FOF") Nos. 57, 58, 59, 60, 62, 64, 65, 67, and limited exception to FOF Nos. 61 and 66

in the ROO, exception to Conclusion of Law ("COL") No. 3 and limited exception to

COL No. 4, and exception to Ordering Paragraphs Nos. 2 and 3.

In addition, Air Liquide and Sempra believe that the ROO omits two specific facts

that are important to the Arizona Corporation Commission's ("Commission")

consideration of the recommendations provided therein.

testimony filed on June 19, 2007, provided support for retail competition and the Sempra

application. Second, several businesses provided public comment in support of direct

access and retail competition prior to oral arguments on New West Energy Corporation,

LLC's ("New West") Motion to Dismiss, held on February 19, 2008.

For the reasons stated below, Air Liquide and Sempra respectfully urge the

Commission to adopt Ordering Paragraph No. l and dismiss New West's Motion to

Dismiss, and to reject the other two recommendations, which are to suspend the above-

captioned proceedings, and to require Commission Staff to file a report on the "transition

to competition" in a generic proceeding within 90 days of a decision in this matter.

21 BACKGROUND

22

23

24

25

Competitive markets in the generation of electricity is the public policy of the State

of Arizona, as evidenced by several Commission orders and rules, the present statutory

scheme and court interpretations of Arizona law. Since the mid-nineties, competition (or

the 'spectre' of competition) helped to secure several periodic rate decreases for Arizona

26
1 Suspending Sempra's application effectively grants New West's Motion.
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Public Service Company ("APS") customers, a rate freeze through 2008 for Tucson

Electric Power Company ("TEP") customers and an immediate 5.4% rate decrease for

Salt River Project ("SRP") customers beginning in 1999. While the Commission has kept

close guard over the State's transition to wholesale electric competition by developing

what can best be described as a hybrid model, it has time and again left intact a proper

regulatory framework for the continued development of retail competition.

Even after the Arizona Court of Appeals invalidated portions of the Retail Electric

Competition Rules ("Rules"), the Commission took no action to alter, modify or rescind

previous decisions that constitute a framework for the implementation of direct access

service through the issuance of certificates of convenience and necessity ("CC&N") to

qualified electric service providers ("ESPs"). Therefore, on March 16, 2006 - nearly two

and a half years ago - Sempra filed an application with the Commission requesting the

issuance of a competitive CC&N to provide direct access service as an ESP.

Since the initial filing, New Wests, the Residential Utility Consumer Office

("RUCO"), the Arizona Investment Council ("AIC") and Commission Staff have argued

that the Commission should consider, debate and "resolve" broad policy issues that, Air

Liquide and Sempra assert: (l) have already been addressed by the Commission, (2) are

being addressed in separate proceedings, or (3) can be addressed in the context of granting

a competitive CC&N to Sempra. The suggestion that only large industrial and

commercial customers will benefit from direct access, to the detriment of residential rate

payers, presupposes that the Commission will allow the retail market to develop in a

manner that reserves customer choice for a limited few. This simply has not been the

23 case.

24

25
z

26 Ironically, New West is the competitive electric service provider affiliate of SRP, and has participated in
competitive electricity markets in California.
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8 and should now enjoy some of the direct
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Besides the rate reductions and rate freeze previously mentioned, both residential

and commercial customers now enjoy access to specific programs designed to increase

customer choice (e.g. distributed generation and net-metering rules) in retail markets.

Likewise, the development of demand side management principles and time-of-use rate

schedules allow retail customers choices even within a regulated environment - one that

compliments the Commission's external policies governing retail competition.

All customer classes in Arizona have paid affected utilities their stranded cost

recovery and transition costs surcharges,

benefits that retail competition was intended to bring to consumers. Air Liquide and

Sempra respectfully urge the Commission to once again reaffirm its commitment to the

development and sustainability of direct access service in this proceeding, while

recognizing that it can continue to regulate, modify and shape such retail markets through

the issuance of a CC&N to Sempra under conditions necessary to serve the public interest.

14 DISCUSSION

15

16

17

18

19

20

21

22

The Commission should reject the recommendation contained in the ROO to

suspend Sempra's application, based upon the following two core principles, (1) that

previous Commission decisions and orders, as well as Arizona statutes and Arizona court

decisions concerning the Rules, establish a regulatory framework for the provision of

direct access service, and (2) the issues raised by New West and other parties opposing a

hearing on Sempra's application apply equally to other Commission programs relating to

customer choice and retail competition, and have been, or will be addressed in separate

proceedings without harm to the public interest.

23 1. Granting Sempra a CC&N to Offer Direct Access Service is Consistent with
the Existing Regulatory Framework Governing Retail Electric Competition.

24

25
The framework for direct access service deployed by the Commission was the

26 3 Ratepayers will likely be required to pay TEP its Implementation Cost Recovery Asset if a settlement agreement is
approved by the Commission in current rate case proceedings. Docket Nos. E-1933A-07-0402, E-1933A-05-0650.
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product of years of public input and review. Rebuttal Testimony of Kevin C. Higgins

("Higgins Rebuttal") at 5-6. In addition, the State legislature passed statutes to open

monopoly service areas to retail competition in the generation of electricity, incorporating

public power entities such as SRP into the state's restructuring efforts to bring retail

choice to consumers.4 As a result of this process, Arizona has been able to avoid the

negative impacts experienced in other states when they restructured their markets. Id at

6. To examine the state's regulatory framework that currently governs the provision of

direct access services, it is necessary to review the applicable Commission orders

regarding competition, existing Arizona statutes, and one Arizona court decision on the

validity of the Rules .-- actions that New West and other parties contend create such a

fractured system of regulation to warrant a suspension of direct access. Air Liquide and

Sempra submit that this position is not supported by the evidence, based on a thorough

analysis that should have been presented in the ROO.

A. Decision No. 65154 (September 10, 2002)

Decision No. 65154 ("the Track A Decision") halted the divesture of generation

assets by local incumbent utilities, but did nothing to repeal or otherwise reverse the

development of electric retail competition in Arizona. In its Motion, New West argued

that with the Track A Decision, the Commission "left open for further consideration most

of the issues raised by the Commissioners and the parties in the Track A process" a

position adopted by the ROO. ROO at 10. In support of its argument, New West cited

two paragraphs from the discussion portion of the Track A Decision devoted to

divestiture. Id. at 6. When read in context, it is clear that the Commission was not

addressing retail competition, but rather the development of wholesale competition in

24

25

26

4 A.R.S. § 40-202.B states in pertinent part that "It is the public policy of this state that a competitive market shall
exist in the sale of electric generation service." See also A.R.S. § 40-207 and § 40-208. Indeed, the legislature
passed a comprehensive set of statutes to govern retail competition for public power entities such as SRP. A.R.S. §
30-801el al.
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Arizona. New West omitted the following instructive paragraph that gives context to the

two paragraphs cited in the Motion:

3

4
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6

7

8

9

10

11
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14

It is clear that the parties expected benefits from retail competition, yet
there is no active retail competition, so actual benefits are still unknown. It
is said that consumers will benefit from wholesale competition, but not
without the proper market structure and regulatory framework that will
support it. It was anticipated at the time that APS and TEP divested, ESPs
would be providing direct access to retail customers. In actuality, no retail
competition exists, market power is held by incumbent utilities, no RTO is
in effect, transmission constraints exist that potentially exacerbate market
abuse, the GAO has issued a negative report on FERC's ability to manage
competitive markets, both TEP and APS recognize a problem -- one wants
to postpone its divestiture while the other is affected by its parent's and
affiliates' adverse financial considerations, proposed new generation may
be cancelled if it is not able to find a market, more protections are needed
against self-dealing and inappropriate affiliate transactions, and
investigations are going on into market manipulations. Contrary to what
APS argues, these changes relate to the question of divestiture, especially
to our willingness to transfer our ratemaking jurisdiction over generation
assets to FERC, given its recent history regulating the wholesale market
and the conclusions contained in the recent GAO report. [emphasis added]

15

16

17

18

19

20

21

22

23

Track A Decision at 23 .

The Commission then states immediately afterwards in its order that "due to

circumstances outside our control or the control of any party, and in order to protect the

public interest, we must take further action to regulate the transition to competition." Id.

The Commission was addressing wholesale competition and divestiture. The only

discussion found in the Track A Decision related to retail competition and direct access is

FOF No. 44, which states that "The continued availability of retail direct access is not an

issue in this proceeding and there is insufficient evidence in the record to make a

determination on this issue." Id. at 31. Clearly, the Track A Decision left untouched
24

25
issues related to retail competition and direct access.

Next, New West suggested that the Electric Competition Advisory Group
26
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1

2

3

4

5

("ECAG") was formed and charged by the Commission to address several issues,

including retail competition, and issue formal recommendations. Motion at 7 . However,

the record in the Track A proceeding proves otherwise. The Track A Order merely adopts

Staff s recommendation concerning the ECAG, and nothing more. In its Closing Brief

(July 10, 2002), Staff writes:

6

7

8

9

Through its ordinary duties, Commission Staff communicates with industry
participants and monitors the industry in an informal manner. However, a
more fontal approach toward facilitating communication and information
sharing has not been established. Staff therefore recommends that the
Commission form an Electric Competition Advisory Group for purposes of
facilitating communication and the sharing of information among Staff,
stakeholders and market participants. [emphasis added]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Staff Closing Brief at 15.

Facilitating communication and the sharing of information is far different than

issuing formal recommendations on policy considerations related to retail competition. It

is clear that the ECAG was not intended to address "unresolved" issues related to direct

access and retail competition, despite what New West would have this Commission

believe. Additionally, while the Track A Decision directs Commission Staff to

"immediately" open a Rulemaking to, among other things, review the Rules, Staff' s failure

to open such a docket cannot be interpreted to mean that direct access is therefore no

longer the public policy of the Commission. The Commission recognized that in order to

change the regulatory scheme, the Rules might require formal modification. Absent such

change, the Rules -- as they exist today - must be interpreted in light of the Commission's

original intent, which was to develop electric retail markets to increase consumer choice

in the generation of electricity.

B. Decision No. 68485 (February 23, 2006)

In Decision No. 68485, the Commission reaffirmed its commitment to the

development of retail markets and direct access as the part of the regulatory scheme in26
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18 competition Id at 18. Staff" s failure to file the required

19

20

21

22

23

24

light  of legal developments concerning the Rules. The Commission found that  the

Arizona Independent Scheduling Administrator ("AISA") "provides the important public

benefit  of keeping the possibility of retail aeeess available to Arizona consumers at a

minimal cost, by providing potential competitors with the necessary assurance that they

will have fair and equitable access to transmission until an RTO is formed and approved

by FERC to take over that function." [emphasis added] Decision 68485 at. 15. It is clear

that  Commission was reiterat ing its support  of retail competit ion despite the Arizona

Court of Appeals decision in Phelps Dodge Corp. v. Ariz. Elem. Power Coop., 207 Ariz.

95, 83 P.3d 573 (App. 2004). See also Decision 68485 at FOF 'H 15 ["The AISA Board

has responded to the current lack of retail direct access activity in Arizona by downsizing

the AISA to the minimum size practicable that still retains the critical mass needed to stay

intact. This approach appropriately keeps the option of direct access available to Arizona

consumers, to be utilized as the opportunity to shop improves."] How can the opportunity

to shop improve if the Commission is unwilling to even consider a CC&N application

such as Sempra's'?

The study referred to by New West, and further referenced in the ROO, relates to

the issue of the Commission's continued support of the AISA - not direct access or retail

as a matter of public policy.

report is irrelevant to this particular proceeding, as all parties in the AISA proceeding

reco gnized  t hat  d irec t  access  service  can s t ill be  fac ilit a t ed  wit h t he  seco ndary

procurement  pro toco ls already est ablished by the FERC,  as well as Open Access

Transmission Tariffs of incumbent utilities.

C. Phelps Dodge Decision

The Phelps Dodge decision left intact the ability of the Commission to continue

25

26 5 The issues in that proceeding centered on continued funding by local utilities of a governing body that, by all intents
and purposes, is subsumed by the transmission protocols the AISA had already established in filings with the FERC.
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4 Dodge decision and the "major holes"
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implementation of direct access through the issuance of CC&Ns to prospective ESPs. In

this proceeding, New West attacked the underlying premise that retail competition and

direct access are still the public policy of the state through vague references to the Phelps

left by that decision which have not been

addressed. ROO at 8. However, the Commission should reject this argument on similar

grounds to its rejection of the Arizona Electric Power Cooperative's argument in the

AISA matter: "Phelps Dodge does not preclude Commission support for the continuance

of the AISA as a matter of public policy." Decision 68485 at 18. Likewise, Phelps

Dodge should not preclude Commission support for direct access as a matter of public

policy.

Even the Phelps Dodge court recognized that invalidating a portion of the Rules

did not remove the Commission's ability to issue CC&Ns for ESPs, it merely clarified

that when setting a range of permissible rates and charges, the Commission is required to

ascertain fair value. Phelps Dodge at 106, 584. Therefore, there is no legal impediment

based on Phelps Dodge that would limit the Commission from considering Sempra's

application. Furthermore, any approval would allow Sempra to provide service under the

currently-approved tariffs of APS, TEP and SRP, each of which provides customers the

option of direct access service.

19

20

II.

21

The "Unresolved" Issues Raised by New West Have. for the Most Part, Been
Addressed and Resolved in Other Proceedings Before the Commission., or by
Statute, and in any Event are Broad in Nature, Applving Equallv to Other
Forms of Retail Competition and Consumer Choice With Which the
Commission Has Moved Forward. Nonetheless.

22

23

24

25

Sempra filed its application on March 16, 2006. Since that time, the Commission

has, among other things: (1) made distributed generation more available to Arizona

consumers through net-metering rules and oversight of Renewable Energy Standard Tariff

26
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1
6

9

2 incumbent utilities to seek and award competitive bids for renewable generations,

3

("REST") implementation plans and related decisions (2) adopted rules that require

(3)

required utilities to collect and fund demand side management programs, and (4) looked

4 into implementing a more robust system of time-of-use rates.

5

6

7

8

9

10
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17

18
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20

21

These are a few examples of the Commission's continued efforts to regulate the

transition to competition in the electric industry, and many of these programs raise similar

questions to the ones raised by New West and the other parties. For instance, what impact

will distributed generation, demand side management and time-of-use programs have on

an incumbent utility's ability to develop integrated resource planning objectives, or their

ability to recover fixed costs? Will third-party providers of solar distributed generation be

able to cherry pick from those non-residential customers with rooftops sufficiently large

enough to make such projects economically viable? Similarly, how will the

implementation of demand side management programs affect an incumbent utility's

ability to provide adequate demand response? Despite these "unresolved" questions, the

Commission has nevertheless moved forward with implementing its REST rules, net-

metering and distributed generation programs, or demand side management and time-of-

use initiatives.

Perhaps one reason the Commission continues moving forward with developing

competitive retail markets in Arizona is that many of the "unresolved" questions have

already been debated, considered and resolved in previous Commission proceedings or

through legislative acts.

22 •

23

In 1997, several working groups submitted detailed reports to the Commission and
the Joint Legislative Committee regarding retail access schedules, taxes, stranded
cost recovery, consumer protections and open service territories.

24

25

26

6 Decision No. 69877 (August 8, 2007); Decision No. 70194 (March 20, 2008); Decision No. 69663 (June 28, 2007).
,7 Decision No. 69127 (November 14, 2006) - Renewable Energy Standard and Tariff Rules.
13 Docket No. E-01345A-07-0448 (Inquiry into APS Time of Use Rates). APS has proposed new time-of-use rates in
its current rate application. See Docket No. E-01345A-08-0172.
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1 •

2

3

In 1998, HB 2663 was enacted and affirmed the Commission's authority to require
open territories to  retail compet it ion,  extending also  to  municipal and other
publicly owned utilities. Amendments to A.R.S. § 40-202.13 included provisions
concerning Provider of Last Resort requirements (also addressed by A.A.C. R14-
2-l606.A).

4
•

5
In 1998, the Commission approved final rules for restructuring, including the
original solar portfolio standards.

6 • In 1999, the Commission approved two settlement agreements (APS and TEP), as
well as four options for stranded cost recovery upon the advent of competition.

7
•

8
On September 29, 1999, the Commission finalized the Rules in Decision No.
61969.
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Part ies opposed to moving forward with Sempra's applicat ion argued that  the

Rules are "stale" and that intervening events since 2000 have raised several issues related

to electric retail competit ion that require resolution. ROO at 7-8. However, whenever

present ed wit h t he oppor t unit y t o  "reso lve" such issues o r  repeal t he Rules,  t he

Commission has each time refused to do away with retail competition, as these Exceptions

demonstrate. As the ROO notes,  several Commission decisions regarding elect r ic

restructuring have been issued in Docket No. E-00000A-02-0051 (In the Matter of the

Generic Proceeding Concerning Electric Restructuring Issues). ROO at  fn.  3 . This

generic proceeding represents a forum that the Commission and interested may utilize to

address the po licy concerns expressed by o ther  part ies in this proceeding without

disturbing direct access service opportunities for Arizona consumers. Furthermore, open

docket such as Docket No. E-00000E-05-0431 (In the Matter of the Generic Investigation

into Resource Planning) allows the Commission to address how direct access service, as

well as several o ther programs approved by the Commission,  will affect  incumbent

utilities' resource planning goals. Direct access service -.- just like other mechanisms that

have been approved and,  in most  cases,  implemented by the Commission -  allows

Arizona consumers yet another opportunity to manage power costs, provided that entities
26
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12 Nearly eighteen months later on May 1, 2001, the Commission
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such as Sempra are given an opportunity to participate in the retail electric market.

In light of all the proceedings that have, or continue to, address questions regarding

the implementation of electric retail competition in Arizona, the issuance of a competitive

CC&N can be conditioned to ameliorate what the Commission may determine to be

potential adverse impacts to the public interest if direct access service offerings are left

unchecked. Direct Testimony of Staff Witness Geoffrey C. Crandall at 32. Precedent can

be found in how the Commission first addressed the implementation of wholesale

competition in Arizona.

On December 5, 2009, the Commission granted one of the first new Certificates of

Environmental Compatibility ("CEC") for the construction of a natural-gas fired power

plant to Mesquite Power, LLC in Decision No. 632329. The CEC was granted subject to

ten (10) conditions.

granted a CEC to SRP for the expansion of its Santan Generating Station, subject to thirty-

four (34) conditions. This more than three-fold increase in conditions illustrate the

evolution of regulatory controls employed by the Commission to protect Arizona residents

and the environment in the development of the competitive electric wholesale markets,

and provides an example of how the Commission might similarly approach its public

interest function while fostering competitive electric retail markets, and the availability

direct access service, in Arizona.

Air Liquids and Sempra urge the Commission to move forward with the

implementation of direct access, and to continue processing Sempra's application to

determine whether it is a fit and proper entity to provide retail electric services to Arizona

consumers, and upon what conditions granting such a CC&N will serve the public

interest.24

25 ///

26
9 Docket No. L-00000S-00-0101.

FENNEMORE CRAIG
PRQFESSIONAL CGRPORATION

PHOENIX

12



1 CONCLUSION

2 when the benefits of electric retail

3

4

5

6 commercial consumers as some might suggest, it provides all

7

8

Sempra's application comes at a time

competition and customer choice can begin to accrue to Arizona consumers after years of

paying costs to hopefully one day realize such benefits. As currently structured, the

regulatory framework for electric retail competition does not limit these benefits only to

large industrial or

consumers the opportunity to: (1) lower electricity prices through access to lower cost

power in competitive wholesale markets where generators can compete on price and

9

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

performance, (2) encourage innovation in generating technologies, grid management, use

of information technology and new products and services for consumers, and (3) see

improvement in the environment through displacement of power with power generated

from cleaner fuels, including various types of renewable generation.

However, it will be difficult to realize these benefits without parties willing to offer

such services. Indeed, third-party providers (i.e. electric service providers) willing to

finance projects and sell the electric output are currently marketing solar rooftop

applications to both residential and non-residential customers in APS' service territory -

without any requirement to obtain a CC&N. Is direct access service any different? Why

should Sempra be prohibited from seeking to participate in Arizona's retail market when

other entities are taking advantage of the opportunity to provide consumers choice in the

generation of their electricity? Any decision to suspend Sempra's application proceeding

is likely to discourage other market players, including those willing to offer new and

innovated services, from participating in Arizona's competitive retail market for some

time. Air Liquide and Sempra assert that postponing a decision that may result in an

opportunity to reduce power costs and increase consumer choice is not in the public

interest, and that Sempra's application should be processed and evaluated on its own

merits.26

FENNEMORE CRAIG
PROFESSIONAL CORPORATION

PHOENIX
13



RESPECTFULLY SUBMITTED this 21st day of August 2008.

FENNEMORE CRAIG, P.C.

BY / 4 4 /
. Webb Crockett

Patrick J. Black
3003 North Central Ave., #2600
Phoenix, AZ 85012

Attorneys for Air Liquide Industrial U.S. LP
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Lawrence V. Robertson, Jr.
P.O. Box 1448
Tubae, Arizona 85646

Attorneys for Sempra Energy Solutions LLC
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this 21st day of August, 2008 to:
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Lyn Farmer
Chief Administrative Law Judge
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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21

Teena Wolfe
Administrative Law Judge
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

22

23

Lawrence V. Robertson, Esq.
Post Office Box 1448
Tubac, AZ 85646
Attorney for Sempra Energy Solutions
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26

Greg Bass
Sempra Energy Solutions
101 Ash Street, HQ09
San Diego, CA 92101-3017
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a

Michael M. Grant
Gallagher & Kennedy, P.A.
2575 East Camelback Road
Phoenix, AZ 85016-9225
Attorneys for Arizona Investment Council

Gary Yaquinto
President and CEO
Arizona Investment Council
2100 North Central Avenue, Ste. 210
Phoenix, AZ 85004

Michael W. Patten
J. Matthew Derstine
Roshka, DeWulf & Patten
400 East Van Buren Street, Ste. 800
Phoenix, Arizona 85004
Attorneys for Tucson Electric Power Company

Michelle Livengood
Tucson Electric Power Company
One South Church Street, Ste. 200
Tucson, Arizona 85702

Robert J. Metli
Kristoffer P. Kieffer
Snell & Wilmer L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, Arizona 85004-2202
Attorneys for Arizona Public Service Company

Thomas L. Mum aw
Deborah R. Scott
Pinnacle Went Capital Corporation
400 North it Street
P.O. Box 53999, MS 8695
Phoenix, Arizona 85072-3999
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Daniel Pozefskf
Residential Uti tty Consumer Office
1110 West Washington, Ste. 200
Phoenix, Arizona 85007

Kenneth C. Sundlof, Jr.
Jennings, Strouss & Simon
The Collier Center, 11 Flr.
201 East Washington St.
Phoenix, AZ 85004-2385
Attorneys for New West Energy Corporation
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1

2

3

Janice Allard, Chief Counsel
Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007

4

5

6

Ernest G. Johnson, Director
Utilities Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 85007
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